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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Housing  Commissioner— 
Assistant  Secretary  for  Housing 

[24  CFR  Part  8111 

[Docket  No.  R-79-673] 

Tax  Exemption  of  Obligations  of  Public 
Housing  Agencies  and  Reiated 
Amendments 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Proposed  rule. 

summary:  Subpart  B,  Use  of  Federally 
Guaranteed  Mortgage-backed  Securities 
In  Connection  with  Tax-exempt 
Obligations,  is  proposed  to  be  added  to 
part  811.  The  new  Subpart  B  will  permit 
the  combination  of  tax-exempt 
obligations  with  the  full  faith  and  credit 
guarantee  of  the  United  States  provided 
by  GNMA  mortgage-backed  securities  in 
the  financing  of  FHA-insured,  Section  8 
assisted,  multifamily  housing.  Methods 
of  processing  and  standards  with 
respect  to  interest  rates,  fees  and 
charges  are  established  to  assure  that 
the  reduction  in  interest  benefits  the 
housing  project  and  reduces  the  amount 
of  required  Section  8  subsidy. 

COMMENTS  due:  August  27, 1979. 
ADDRESSES:  Submit  written  comments 
on  or  before  the  due  date  to  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  5218,  451  Seventh  Street, 
S.W.,  Washington.  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  White,  Acting  Director,  Office 
of  State  Agency  and  Bond  Financed 
Programs,  Department  of  Housing  and 
Urban  Development.  Washington,  D.C. 
20410,  202-755-5945  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Subpart 
B  is  restricted  to  the  use  of  tax-exempt 
obligations  in  combination  with  GNMA 
mortage-backed  securities  that  are 
backed  by  an  FHA-insured  mortgage  on 
a  Section  8  assisted  multifamily  housing 
project.  Since  the  GNMA  guarantee  is 
backed  by  the  full  faith  and  credit  of  the 
United  States,  the  combination  provides 
a  high  degree  of  security  to  investors 
with  exemption  from  federal  taxation  on 
interest  income.  The  interest  rates 
should  reflect  these  advantages  and  the 
consequent  savings  will  result  in 
reduced  subsidy  costs  in  the  form  of 
lower  Section  8  contract  rents. 

(1)  To  assure  that  the  various 
financing  alternatives  are  subject  to  the 
same  requirements,  the  Proposed  Rule 


applies  whether  the  source  of  tax- 
exemption  is  Section  11(b),  Section 
103(d)  of  the  Internal  Revenue  Code  of 
1954,  the  Federal  Relations  Act  for 
Puerto  Rico  or  other  statute.  Subpart  B 
also  requires  each  project  to  be 
separately  financed  with  the  prinicpal 
amount  of  tax-exempt  obligations  equal 
to  the  amount  of  the  FHA-insured 
mortgage. 

(2)  Since  GNMA-guaranteed 
construction  loan  certificates  can  be 
used  for  construction  financing  and  can 
be  converted  to  GNMA/guaranteed 
permanent  loan  certificates,  onTy  a 
single  issuance  of  tax-exempt 
obligations  for  both  construction  and 
permanent  financing  is  permitted.  This 
will  minimize  the  loss  of  Federal  tax 
revenue  by  prohibiting  the  exemption  of 
both  permanent  and  interim  obligations 
that  is  permitted  under  Subpart  A  during 
the  construction  period. 

(3)  No  debt  service  reserve  is 
permitted  since  the  obligaticms  are 
backed  by  GNMA  mortgage-backed 
securities  and  therefore  the  full  faith  and 
credit  of  the  United  States.  A  Treasury 
account  is  to  be  maintained  by  the 
trustee  for  the  deposit  of  investment 
income  and  funds  in  this  account  are  to 
be  paid  to  the  Department  of  the 
Treasury . 

(4)  We  have  imposed  a  restriction  in 
Section  811.201(d)  so  that  projects 
already  being  processed  under 
outstanding  relations  cannot  switch  to 
tax-exempt  financing  using  mortgage- 
backed  securities  except  with  specific 
approval  from  the  Assistant  Secretary 
for  Housing. 

(5)  Obligations  are  to  be  issued  under 
competitive  bidding  procedures  prior  to 
initial  endorsement.The  interest  rate  oh 
the  FHA-insured  note  will  be  the 
interest  rate  on  the  obligations  plus  the 
GNMA  servicing  fee  (currently  one- 
fourth  of  one  percent)  and  the  obligation 
servicing  fee.  No  other  spread  between 
the  financing  agency's  rates  of 
borrowing  and  lending  will  be 
permitted. 

A  finding  of  inapplicablity  regarding 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
finding  of  inapplicability  wUl  be 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  die 
General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  S.W., 
Washington,  D.C.  20410. 

Accordingly,  it  is  proposed  to  amend 
Part  811  as  follows: 

Subpart  B  is  added  to  Part  811  to  read 
as  follows: 


PART  811— TAX-EXEMPTION  OF 
OBLIGATIONS  OF  PUBLIC  HOUSING 
AGENCIES  AND  RELATED 
AMENDMENTS 

Subpart  B— Use  of  Federally  Guranteed 
Mortgage-backed  Securities  in  Connection 
with  Tax-Exempt  Obligations 

Sec. 

811.201  General. 

811.202  Definitions. 

811.203  Approval  of  financing  agency. 

811.204  Financing  documents  and  data. 

811.205  Interest  rate. 

811.206  Field  office  processing. 

811.207  Issuance  of  obligations  and  escrow. 

811.208  Trust  indenture  provisions. 

811.209  Approval  of  obligations  tax-exempt 
Pursuant  to  Section  11(b). 

811.210  Applicability  and  approval  where 
tax  exemption  is  not  pursuant  to  Section 
11(b). 

Authority:  Section  7(d),  Department  of 
HUD  Act  (42  U.S.C.  353(d));  secs.  3(6),  5(b),  8. 
11(b)  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437a,  1437c,  1437f.  and  1437i). 

Subpart  B— Use  of  Federally  Guaranteed 
Mortgage-Backed  Securities  In  Connection 
ertth  Tax-exempt  Obligations 

§811.201  General. 

(a)  The  purpose  of  this  Subpaft  B  is  to 
provide  a  basis  for  combining  GNMA 
mortgage-backed  securities  with  tax- 
exempt  obligations  in  financing  the 
development  of  Section  8  assisted 
multifamily  rental  projects  where  the 
mortgagee  is  eligible  for  GNMA 
programs  under  24  CFR  Part  390, 

Subpart  A. 

(1)  The  obligations  must  be  issued  in 
connection  with  a  low-income  housing 
project  approved  by  HUD  under  the 
applicable  Section  8  regulations  (24  CFR 
Parts  880,  881  or  883). 

(1)  Except  as  needed  for  a  resident 
manager  or  similar  requirement,  all 
dwelling  units  in  the  project  must  be 
Section  8  contract  units. . 

(ii)  The  project  may  include  necessary 
appurtenances,  including  commercial 
space  to  the  extent  permitted  under  the 
applicable  mortgage  insurance  program, 
but  not  to  exceed  10%  of  the  total  of  the 
total  net  rentable  area. 

(2)  The  project  mortgage  must  be 
insured  under  the  National  Housing  Act 
and  the  mortgage  and  mortgagee  must 
be  eligible  under  GNMA  regulations,  24 
CFR  Part  390,  Subpart  A. 

(b)  Mortgage-backed  securities  are 
combined  with  tax-exempt  obligations 
as  follows.  The  mortgagor  executes  an 
FHA-insured  mortgage  note;  the 
mortgagee  issues  GNMA  mortgage- 
backed  securities  backed  by  the  FHA 
insured  mortgage;  and  these  mortgage- 
backed  securities  are  purchased  by  a 
trustee  using  the  proceeds  of  tax-exempt 
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obligations  issued  by  a  financing 
agency.  The  interest  rate  on  the  FHA- 
insured  mortgage  note  reflects  the  tax- 
exempt  interest  rate  on  the  obligations. 

(c)  Section  11(b)  of  the  Act  provides 
that:  "Execpt  as  provided  in  section  5(g), 
obligations,  including  interest  thereon, 
issued  by  public  housing  agencies  in 
connection  with  low-income  housing 
projects  shall  be  exempt  fi'om  all 
taxation  now  or  hereafter  imposed  by 
the  United  States  whether  paid  by  such 
agencies  or  by  the  Secretary.  The 
income  derived  by  such  agencies  fi’om 
such  projects  shall  be  exempt  fi'om  all 
taxation  now  or  hereafter  imposed  by 
the  United  States."  This  Subpart  B 
provides  for  approval  by  HUD  of  tax 
exemption  pursuant  to  Section  11(b) 
where  mortgage-backed  securities  are 
combined  with  such  tax  exemption. 
Section  811.210  states  the  applicability 
of  this  Subpart  B  where  Federal  tax 
exemption  is  provided  under  other 
statutes. 

(d)  If  the  preliminary  proposal 
approved  by  HUD  for  a  project  does  not 
include  a  request  for  financing  under 
this  Subpart  B,  conversion  of  tax-exempt 
financing  under  this  Subpart  B  shall 
require  &e  prior  authorization  of  the 
Assistant  Secretary  for  Housing. 

(e)  Issuance  of  obligations  pursuant  to 
this  Subpart  B  to  refund  outstanding 
permanent  obligations  issued  pursuant 
to  this  Subpart  B  or  Subpart  A  is 
prohibited. 

§811.202  Definitions. 

(a)  Act.  The  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437,  et  seq.) 

(b)  Agreement.  An  Agreement  to  enter 
into  Housing  Assistance  Payments 
Contract  as  defined  in  the  applicable 
Section  8  regulations.  The  form  of 
agreement  shall  be  amended  in 
accordance  with  this  Subpart  B. 

(c)  Annual  Contributions  Contract 
(ACC).  An  Annual  Contributions 
Contract  as  defined  in  the  applicable 
Section  8  regulations.  The  form  of  ACC 
shall  be  amended  in  accordance  with 
this  Subpart  B. 

(d)  Applicable  Section  8  Regulations. 
The  provisions  of  24  CFR  Parts  8^,  881 
or  883  that  apply  to  the  project. 

(e)  Commitment  to  Purchase  MBS. 

The  agreement  between  the  MBS-issuer 
and  the  trustee  committing  the  trustee  to 
purchase  the  mortgage-backed  securities 
at  a  stated  maximtim  interest  rate. 

(f)  Contract  A  Housing  Assistance 
Payment  Contract  as  de^ed  in  the 
applicable  Section  8  regulations.  The 
form  of  contract  shall  be  amended  in 
accordance  with  this  Subpart  B. 

(g)  Cost  of  Issuance.  Ordinary, 
necessary  and  reasonable  costs  in 


connection  with  the  issuance  of 
obligations.  These  costs  shall  include 
the  GNMA  commitment  fees,  financing 
fees,  initial  trustee  fees,  coiuisel  fees, 
underwriter  fees  and  other  fees  or 
expenses  approved  by  HUD. 

(h)  Financing  Agency.  The  issuer  of 
the  tax-exempt  obligations.  (1)  The  PHA 
approved  under  Section  811.104  or 
811.105,  as  modified  by  Section 
811.203(a).  that  issues  the  Section  11(b) 
tax-exempt  obligations  for  financing  of 
the  project.  (2)  An  issuer  of  obligations 
that  are  tax-exempt  under  Section  103  of 
the  Internal  Revenue  Code  of  1954,  the 
Federal  Relations  Act  for  Puerto  Rico  or 
other  statute  providing  for  exemption 
from  federal  taxation,  shall  be  approved 
under  Section  811.203(b). 

(i)  GNMA.  The  Government  National 
Mortgage  Association. 

(j)  GNMA  Servicing  Fee.  The  annual 
servicing  expenses  allowed  by  GNMA 
for  the  MBS-issuer  (including  the  GNMA 
guarantee  fee). 

(k)  HUD.  The  Department  of  Housing 
and  Urban  Development. 

(l)  Low-Income  Housing  Project. 
Housing  for  families  and  persons  of 
lower  income  developed,' acquired  or 
assisted  under  Section  8  of  the  Act  and 
the  improvement  of  any  such  housing. 

(m)  MBS-issuer.  The  mortgagee  that 
issues  the  mortgage-backed  securities. 

(n)  Mortgage-backed  Security  (MBS). 
Securities  guaranteed  as  to  principal 
and  interest  by  GNMA  pursuant  to  24 
CFR  Part  390,  Subpart  A. 

(o)  Obligations.  Tax-exempt  bonds, 
notes  or  other  evidence  of  indebtedness 
that  are  issued  to  provide  financing  of  a 
low-income  housing  project. 

(p)  Owner.  An  owner  as  defined  in  the 
applicable  Section  8  regulations. 

(q)  Obligation  Servicing  Fee.  The 
annual  costs  of  servicing  the  obligations, 
including  trustee  fees,  dancing  agency 
expenses  and  other  costs  of  servicing 
the  obligations. 

(r)  Treasury  Account  An  account 
maintained  by  the  trustee  under  the 
trust  indenture  to  which  investment 
income  from  other  reserves,  accounts  or 
escrows  or  other  excess  funds  are  to  be 
transferred  at  two  year  intervals.  All 
funds  in  the  Treasury  Account  are  to  be 
immediately  paid  to  the  Department  of 
the  Treasury. 

(s)  Trust  Indenture.  A  contract  setting 
forth  the  rights  and  obligations  of  the 
issuer,  bondholders  and  trustee  in 
connection  with  the  tax-exempt 
obligations. 

(t)  Trustee.  The  entity  that  has  legal 
responsibility  under  the  trust  indenture 
for  disposition  of  the  proceeds  of  an 
issuance  and  servicing  of  the  debt 
represented  by  the  obligations.  The 


trustee  must  be  a  bank  or  other  financial 
institution  that  is  legally  qualified  and 
experienced  in  performing  fiduciary 
responsibilities  with  respect  to  the  care 
and  investment  of  funds  of  a  magnitude 
comparable  to  those  involved  in  the 
financing. 

§  811.203  Approval  of  financing  agency. 

(a)  Where  the  obligations  are  issued 
pursuant  to  Secton  11(b)  of  the  Act,  the 
financing  agency  must  be  approved  as  a 
PHA  under  §  811.104  or  §  811.105  of 
Subpart  A. 

(1)  Section  811.104(b)  and  811.105(b). 
for  dancing  approved  under  this 
Subpart  B,  shall  be  amended  with  regard 
to  compensation  and  expenses  to 
provide  as  follows: 

(1)  The  PHA  shall  receive  no 
compensation  in  connection  with  the 
financing  of  the  project,  except  for  its 
expenses  as  approved  by  HUD. 

(ii)  Should  the  PHA  receive  any 
compensation  in  excess  of  its  expenses, 
the  excess  is  to  be  placed  in  the 
Treasury  Account 

(2)  The  requirement  of  an  audit  in 
Sections  811.104(c)  and  811.105(c)(4) 
shall  not  be  applicable  where  the  trust 
indenture  provides  that  no  funds  are  to 
go  to  the  financing  agency  except  for 
actual  expenses  approved  by  the  trustee 
and  paid  out  of  the  obligation  servicing 
fee. 

(b) Where  the  obligations  are  issued 
pursuant  to  Section  103(d)  of  the 
Internal  Revenue  Code  of  1954,  the 
Federal  Relations  Act  for  Puerto  Rico  or 
other  statute  providing  for  exemption 
firom  Federal  taxation,  the  financing 
agency  shall  submit  to  HUD  satisfactory 
evidence,  including  an  opinion  of  bond 
counsel,  that  the  dancing  agency  has 
met  all  eligibility  requirements  under  the 
applicable  statute,  llie  financing  agency 
shall  receive  no  compensation  in 
connection  with  the  financing  of  the 
project,  except  for  its  expenses  as 
approved  by  HUD.  Should  the  financing 
agency  receive  any  compensation  in 
excess  of  its  expenses,  the  excess  is  to 
be  placed  in  the  Treasury  Account. 

§811.204  Financing  documents  and  data. 

(a)  A  financing  agency  proposing  to 
issue  obligations  shall  submit  the 
following  documents: 

(1)  Copies  of  the  documents  relating  to 
the  method  of  financing  of  the  project 
(supplementing  the  documents  required 
for  Action  8  and  FHA).  Such  documents 
shall  include  the  commitment  to 
purchase  MBS,  the  bond  resolution, 
pledge,  bond,  note,  trust  indenture  and 
other  related  documents,  if  any.  all  of 
which  shall  be  in  compliance  with  all 
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requirements  of  this  Subpart  B  and 
applicable  Section  8  regulations. 

(2)  An  explanation  of  all  reserves, 
accounts  or  escrows  to  be  established  or 
maintained  by  the  trustee,  the  method  of 
funding  and  flow  of  funds.  The 
explanation  should  be  in  sufficient 
detail  to  facilitate  field  office  review. 

(3)  An  opinion  from  counsel  for  the 
financing  agency  as  to  the  legality  of  all 
documents  relating  to  the  method  of 
financing  the  project.  Where  this 
opinion  relies  on  other  legal  opinions, 
copies  of  these  opinions  shall  be 
included. 

(4)  In  addition  to  the  financial  data 
required  for  FHA  insurance,  an  itemized 
statement  of  the  cost  of  issuance  and  of 
the  obligation  servicing  fee. 

(b)  The  counsel  for  the  financing 
agency  shall,  prior  to  the  issuance  of  the 
obligations,  furnish  to  HUD  a 
certification  that  any  official  statement 
or  prospectus  or  other  disclosure 
statement  prepared  in  connection  with 
the  issunace  of  the  tax-exempt 
obligations  (not  including  the  standeurd 
form  of  GNMA  prospectus)  includes  on 
the  first  page  the  following  statements: 

“(A)  In  addition  to  any  other  security 
cited  in  the  statement,  the  obligations 
are  to  be  secured  by  a  pledge  of  an 
Annual  Contributions  Contract,  if 
applicable,  an  Agreement  to  enter  into 
Housing  Assistance  Payments  Contract 
and  a  Housing  Assistance  Payments 
Contract,  all  to  be  executed  or  approved 
by  the  United  States  Department  of 
Housing  and  Urban  Development 
(HUD); 

“(B)  The  faith  of  the  United  States  is 
solemnly  pledged  to  the  payment  of 
annual  contributions  pursuant  to  the 
Annual  Contributions  Contract  or  to  the 
payment  of  housing  assistance  pursuant 
to  the  Housing  Assistance  Payments 
Contract,  and  funds  have  been  obligated 
by  HUD  for  such  payments; 

“(C)  The  obligations  are  to  be  used  in 
connection  with  mortgage-backed 
securities  which  are  guaranteed  as  to 
timely  payments  of  principal  and 
interest  by  the  Government  National 
Mortgage  Association  and  this 
guarantee  is  backed  by  the  full  faith  and 
credit  of  the  United  States; 

“(D)  Except  as  provided  in  the 
contract  of  mortgage  insurance,  the 
obligations  are  not  FHA-insured; 

“(E)  The  obligations  are  not  to  be 
construed  as  a  debt  or  indebtedness  of 
HUD  or  of  the  United  States,  and 
payment  of  the  obligations  is  not 
guaranteed  by  the  United  States; 

“(F)  Nothing  in  the  text  of  this 
disclosure  statement  is  to  be  interpreted 
to  conflict  with  (A),  (B),  (C),  (D)  and  (E) 
above;  and 


“(G)  HUD  has  not  reviewed  or 
approved,  and  bears  no  responsibility 
for,  the  content  of  this  disclosure 
statement.” 

(c)  The  financing  agency  shall  retain 
in  its  files  the  documentafi(Mi  relating  to 
the  financing.  A  copy  of  this 
documentation  shall  be  furnished  to 
HUD  upon  request. 

(d)  Where  a  financing  agency  after 
obtaining  HUD  approval  of  the 
documents  submitted  pursuant  to  this 
Subpart  B  proposes  substantive  changes 
in  the  documents,  whether  by  way  of 
amendment,  replacement  or 
supplementation,  such  changes  must  be 
approved  by  HUD  before  becoming 
effective. 

§  81 1.205  Interest  rate. 

(a)  The  interest  rate  on  the  obligations 
shall  be  less  than  the  20  Bond  Index 
published  by  the  Daily  Bond  Buyer  for 
the  week  immediately  preceding  the  sale 
of  the  obligations  by  at  least  the  number 
of  basis  points  set  quarterly  or  more 
frequently  by  the  Assistant  Secretary  for 
Housing. 

(b)  The  financing  £igency  shall  issue 
obligations  for  public  sale  under 
competitive  bidding  procedures 
involving  the  solictitation  of  sealed  bids. 
Bids  shall  be  solicited  through  an 
advertisement  which  ah£dl  include 
advertisement  in  a  newspaper  of 
national  circulation,  such  as  the  Daily 
Bond  Buyer.  The  interest  rate  on  the  low 
bid  received  under  this  procedure  may 
be  approved  by  the  field  office,  provi^d 
that  at  least  three  responsive  bids  are 
received  and  the  interest  rate  is  within 
the  ceiling  set  by  the  Assistant 
Secretary  for  Housing. 

§811.206  Field  offic*  processing. 

(a)  The  amount  of  the  obligations  shall 
not  exceed  the  amount  of  the  FHA- 
insured  mortgage.  The  maximum  cost  of 
issuance  that  may  be  included  in  the 
mortgage  shall  not  exceed  the 
percentage  of  the  mortgage  amount 
otherwise  available  for  the  financing  fee 
and  the  FNMA/GNMA  fee.  All 
individual  items  of  the  cost  of  issuance 
shall  be  shown  to  be  necessary  for  the 
issuance  of  the  obligations  and  the 
amount  of  each  shall  be  shown  to  be 
reasonable  in  relation  to  prevailing  costs 
of  issuing  comparable  obligations, 
taking  into  account  any  differences 
between  the  types  of  obligations. 

(b] FHA  processing  shall  be  based  on 
a  debt  service  constant  which  shall 
make  provision  for  the  rate  at  which  the 
obligations  are  expected  to  be  issued, 
not  to  exceed  the  ceiling  set  by  Section  ^ 
811.205(a),  the  GNMA  servicing  fee,  the 


obligation  servicing  fee,  and  the 
mortgage  insurance  premium. 

(1)  An  amount  not  to  exceed  one-tenth 
of  1  percent  of  the  obligations  may  be 
allowed  for  the  obligation  servicing  fee. 
All  individual  items  of  the  fee  shall  be 
shown  to  be  necessary  for  die  servicing 
of  the  obligations  and  shown  to  be 
reasonable  in  relation  to  the  cost  of 
servicing  similar  obligations. 

(c)  At  initial  endorsement  the  interest 
rate  on  the  FHA-insured  note  shall  be 
set  at  the  actual  interest  rate  on  the 
obligations,  plus  the  GNMA  servicing 
fee  and  the  obligation  servicing  fee. 
Contract  rents  shall  be  reduced  to  the 
level  justified  by  the  required  debt 
service. 

(d)  The  term  of  the  obligations  shall 
not  extend  beyond  60  days  after  the 
schedule  maturity  date  of  the  FHA- 
insured  note  which  may  be  greater  than 
the  term  of  the  contract. 

(e)  The  term  of  the  contract  shall  be 
approved  by  the  field  office  pursuant  to 
the  applicable  Section  8  regiilations  and 
the  owner  shall  be  required  to  continue 
to  provide  low-income  housing  for  the 
full  term  of  the  contract  There  shall  be 
no  option  in  the  owner  to  terminate  or 
renew  the  contract  at  shorter  intervals. 
In  the  event  of  a  default  under  the 
contract  HUD  may  terminate  or 
suspend  payments  under  the  contract, 
may  seek  specific  performance  of  the 
contract  and  may  pursue  other 
remedies. 

§  81 1.207  Issuance  of  obligations  and 
escrow. 

(a)  The  obligations  shall  be  issued 
prior  to  initial  endorsement  by  HUD  of 
the  FHA-insured  mortgage  note.  The 
proceeds  of  the  obligations  shall,  upon 
receipt,  be  placed  in  escrow  with  the 
trustee  pursuant  to  the  trust  indenture. 
Disbursement  may  be  made  from  the 
escrow  only  for  interest  payments  on 
the  obligations  and  to  purchase  GNMA- 
guaranteed  construction  loan 
certificates. 

(b)  Funds  in  the  escrow  shall  be 
invested  in  accordance  with  Section 
811.208(b)(4)  to  earn  interest.  Investment 
income  shall  be  added  to  and  used  for 
the  purposes  of  the  escrow. 

(c)  In  the  event  that  GNMA- 
guaranteed  permanent  loan  certificates 
are  not  issued  within  the  maturity 
period  of  the  construction  loan 
certificates,  the  remaining  funds  in  the. 
escrow  shall  be  used  to  redeem  the 
portion  of  the  obligations  that  exceeds 
the  outstanding  amount  of  GNMA- 
guaranteed  construction  loan 
certificates.  However,  such  date  for 
redemption  may  be  extended  to  a  later 
specified  date  in  the  event: 
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(1)  HUD,  the  mortgagee  and  the 
trustee  have  agreed  to  such  extended 
date,  and 

(2)  Additional  funds,  in  the  form  of 
cash  or  an  unconditional  letter  of  credit, 
are  added  to  the  escrow  to  guarantee 
that  there  will  be  sufficient  funds  in  the 
escrow  on  the  extended  date  to  pay  all 
amount  that  are  then  required  to  be  paid 
from  the  escrow  on  at  least  as  favorable 
a  basis  as  if  there  had  been  no 
extension. 

(d)  The  trustee  shall  release  the 
remaining  funds  from  the  escrow 
following  issuance  of  GNMA- 
guaranteed  permanent  loan  certifrcates. 

(1)  To  supplement  the  dociunentation 
required  prior  to  fined  endorsement  to 
meet  FHA  requirements,  the  financing 
agency  shall  submit  a  certified 
statement  of  the  amoimts  expended  for 
cost  of  issuance  and  of  investment 
income  and  interest  payments  during  the 
escrow  period.  Records  of  this  cost  data 
shall  be  available  to  HUD  upon  request. 

(2)  If  the  mortgage  is  reduced  as  a 
result  of  cost  certification,  escrowed 
funds  shall  be  used  to  prepay  an  equal 
amoimt  of  obligations. 

(3)  The  trustee  shall  release  funds 
frx)m  the  escrow  up  to  the  amount  of  the 
GNMA-guaranteed  permanent  loan 
certificates. 

(e)  If  there  are  funds  remaining  in  the 
escrow  after  the  release  of  funds  under 
(c)  and  (d)  above,  the  trustee  shall  place 
such  funds  in  the  Treasury  Account. 

(f)  If  the  debt  service  amount  to  be 
paid  by  the  owner  is  reduced  at  final 
endorsement  the  field  office  shall 
reduce  the  contract  rents  to  the  level 
justified  by  the  required  debt  service. 

§811.208  Trust  iiKlenture  provisions. 

(a)  The  trust  indenture  shall  include, 
among  other  things,  the  following 
specific  provisions  with  regard  to  the 
financing  and  shall  be  otherwise 
consistent  with  this  Subpart  B.  The  trust 
indenture  shall  not  include  any  permit 
and  pledge  or  assignment  of  the  FHA- 
insured  mortgage  (other  than  to  GNMA 
as  part  of  the  issuance  of  mortgage- 
ba^ed  securities)  or  any  amendment  of 
the  FHA  requirements  or  documents. 

(b)  Reserves,  accounts  and  escrows. 

(1)  The  trust  indenture  shall  provide 
for  the  obligations  to  be  placed  in  an 
escrow  upon  issuance  and  for  funds  to 
be  released  from  the  escrow  in 
accordance  with  Section  811.207. 

(2)  The  trust  indenture  shall  provide 
for  the  maintenance  of  reserves  and/or 
accounts,  as  approved  by  HUD  to  assure 
that  there  are  fiinds  as  necessary  to 
make  all  required  payments  to  the 
holder  of  the  obligations. 


(3)  The  trust  indenture  shall  require 
that  the  amount  of  the  obligation 
servicing  fee  be  placed  in  a  separate 
account.  The  trustee  is  to  be  authorized 
to  withdraw  from  this  account  the 
trustee’s  fee  and  the  actual  and 
necessary  expenses  of  the  financing 
agency.  No  other  funds  are  to  be  paid  or 
transferred  to  the  financing  agency 
except  where  explicitly  provided  for  and 
approved  by  HUD. 

(4)  Funds  in  reserves,  accounts  or 
escrows  shall  be  invested  to  earn 
interest  in  savings  accounts  or  other 
deposits  that  are  federally  insured,  in 
Treasury  securities,  in  securities  insured 
or  guaranteed  by  a  Federal  agency,  or  in 
securities  insured  by  a  U.S.  Government 
agency.  Investment  income  shall  be 
addded  to  and  used  for  the  purposes  of 
the  particular  reserve,  account  or 
escrow. 

(5)  To  the  extent  there  are  excess 
funds  in  any  reserve,  account  or  escrow, 
these  shall  be  transferred  at  two  year 
intervals  to  a  Treasury  Account  and 
funds  in  this  account  shall  be 
immediately  paid  to  the  Department  of 
the  Treasury. 

(c)  Additional  obligations  may  be 
issued,  whether  for  increased  costs 
during  construction  or  for  project 
improvements  after  final  endorsement  if 
they  are  shown  to  be  reasonable  and  are 
approved  by  HUD  pursuant  to  this 
Subpart  B  and  by  the  trustee,  provided 
that  HUD  approves  at  final  endorsement 
an  increase  in  the  mortgage  amount 
additional  mortgage-backed  seciuities 
are  issued  and,  pursuant  to  the 
application  Section  8  regulations,  the 
contract  rents  are  increased  to  the 
extent  required  to  pay  debt  service  on 
the  additional  obligations.  Such 
additional  obligations  shall  not  be 
issued  for  the  refinancing  of  any 
outstanding  obligations. 

(d)  The  trust  indenture  shall  provide 
that  obligations  shall  be  prepaid  only 
under  such  conditions  as  HUD  shall 
require,  including  reductions  of  contract 
rents  and  continued  operation  of  the 
project  for  the  housing  of  low-income 
families. 

(1)  The  obligations  shall  be  redeemed 
in  the  event  that,  as  a  result  of  a 
mortgage  default  and  FHA  insurance 
claim  or  for  any  other  reason,  the  " 
principal  balance  of  the  mortgage- 
backed  securities  held  by  the  trustee  is 
prepaid. 

(2)  Any  funds  remaining  in  any 
reserve,  account  or  escrow  under  the 
trust  indenture  after  such  redemption 
are  to  be  transferred  to  the  Treasury 
Account. 


}MtJ08  Appraval^foblifetlomM  tax- 
exempt  to  Section  11(b). 

(a)  The  HUD  field  office  director  shall 
send  the  financing  agency  a  notification 
of  approval  of  obligations  as  tax-exempt 
pursuant  to  Section  11(b)  of 'the  Act  if 
the  field  office  finds  that 

(1)  Obligations  proposed  to  be  issued 
for  ^  financing  of  a  low-income 
housing  project  comply  with  this 
StdypailB. ' 

(2)  The  terms  and  conditions  of  fiie 
financing  (not  including  the  official 
statement,  prospectus  or  other 
disclosure  statement)  have  been 
approved  pursuant  to  fiiis  Subpart  B  and 
Ae  applicable  Action  8  regulations. 

(3)  The  agreement  has  been  executed 
and,  where  applicable,  approved  in 
writing  by  HUD  and  the  KfflS-issuer  has 
obtained  from  GNMA  an  executed 
Commitment  to  Guarantee  Mortgage- 
backed  Securities. 

(b)  The  notificafion  shall  include  a 
statement  that: 

(1)  Pursuant  to  this  Subpart  B  and  the 
Act,  HUD  has  found  the  dancing 
agency  to  be  an  eligible  PHA. 

(2)  The  obligations,  including  interest 
thereon,  when  issued  in  accor^ce  with 
the  approved  application,  shall  be 
exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United  States 
whether  paid  by  the  PHA  of  by  HUD. 

(3)  The  income  derived  by  the  PHA 
frum  the  low-income  housing  project 
shall  be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United  States. 

(4)  The  mortgage-backed  securities 
issued  by  the  MBS-issuer  may  be  used 
in  connection  with  the  tax-exempt 
obligations. 

(c)  This  notification  of  approval  of  tax 
exemption  shall  not  be  subject  to 
revocation  by  HUD. 

§811.210  Applicability  and  approval 
wtwra  tax  exemption  la  not  pursuant  to 
Section  11(b). 

(a)  As  a  condition  of  obtaining  HUD 
approval  of  the  terms  and  conditions  of 
the  financing  of  a  Section  8  project  as 
required  by  Section  8(e)(4)  of  the  Act,  a 
financing  agency  proposing  to  issue 
obligations  that  are  exempt  firom  federal 
taxation  under  Section  103(d)  of  the 
Internal  Revenue  Code  of  1954,  the 
Federal  Relations  Act  for  Puerto  Rico  or 
other  statute,  where  mortgage-backed 
securities  are  to  be  combined  with  such 
obligations,  is  required  to  comply  with 
all  provisions  of  this  Subpart  B. 

(b)  The  field  office  director  shall  send 
the  financing  agency  a  notification  of 
approval  if  ffie  field  office  finds  that: 

(1)  Obligations  proposed  to  be  issued 
for  Uie  financing  of  a  low-income 


37830 


Federal  Refflster  /  Vol.  44.  No.  126  /  Thursday,  June  28.  1979  /  Proposed  Rules 


housing  project  comply  with  the  Subpart 
B. 

(2)  The  terms  and  conditions  of  the 
financing  (not  including  the  official 
statement,  prospectus  or  other 
disclosure  statement)  have  been 
approved  pursuant  to  this  Subpart  B  and 
the  applicable  Section  8  regulations. 

(3)  The  agreement  has  been  executed 
and.  where  applicable,  approved  in 
writing  by  HUD  and  the  MBS-issuer  has 
obtained  fiom  GNMA  an  executed 
Commitment  to  Gurantee  Mortgage- 
backed  Securities. 

(4)  The  notification  shall  include  a 
statement  that  mortgage-backed 
securities  issued  by  the  MBS-issuer  may 
be  used  in  connection  with  the  tax- 
exempt  obligations. 

Issued  at  Washington.  D.C.,  June  1, 1979. 
Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
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